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Thi s deposition, under oath, of David E. Smart was

taken by nme, Candace Mauney Reid, Certified Court Reporter
and Notary Public, on March 12, 2015, begi nning at
approximately 9:37 a.m, Central Standard Tine, at the
of fices of Robbins & Robbins Law Office | ocated at 101
South Seventh Street, Mayfield, Kentucky 42066. Said
exam nation was taken pursuant to Notice, for purposes of
di scovery, and as provided by the Kentucky Rules of G vil

Pr ocedure.
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APPEARANCES

FOR PETI TI ONER: GARDNER F. G LLESPI E, ESQ
SHEPPARD MULLI N RI CHTER &
HAMPTON, LLP
1300 I STREET NW
11TH FLOOR EAST
WASHI NGTON, DC 20005

FOR RESPONDENT: EDWARD T. DEPP, ESQ
DI NSMORE & SHOHL, LLP
101 SOQUTH FI FTH STREET
SUl TE 2500
LOUI SVI LLE, KY 40202
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DAVI D E. SMART,
a wtness, called upon oral exam nation by counsel for the
Petitioner, having been first duly sworn, was exam ned and

testified as foll ows:

EXAM NATI ON
BY MR G LLESPI E:
Q M. Smart, |'m Gardner G || espie from Sheppard
Mullin. | represent the Kentucky Cabl e Tel econmuni cati ons

Associ ation. Wuld you state your nanme and address for the
record, please?

A My nane is David E. Smart. M address is 2222
Car ol wood Way, Murray, Kentucky and I amthe President and
CEO of Western Kentucky Rural Electric Cooperative

Cor por ati on.

Q Have you had your deposition taken before?
A. Yes, sir.

Q How many tines?

A Once that | can renenber.

Q Ckay.

A It's been several years ago.

Q kay. What kind of case was it?

A It mght have been a territorial boundary case.
That's what I'mthinking it was in.

Q kay. Well, you've gone over this, but let ne

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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just give a little refresher. W are going to be having a
col l oquy here, recorded by the court reporter. So, we need
ver bal responses and we need sonething in words, not shaking

of the head or uh-huh or sonething of that nature. Ckay?

A kay.
Q If you don't understand a question, ask ne to
clarify it. Because if you give an answer, we wll assune

that you have understood the question; is that all right?

A Yes, sir.

Q Are you on any nedications or is there any other
reason why the Public Service Conmm ssion cannot treat your
answers today as being true and correct?

A No.

Q You understand that you are testifying on behalf
of West Kentucky Cooperative?

A Yes.

Q And that your answers will be treated as if they
were the answers of the cooperative?

A Yes.

Q kay. Ckay. And we'll have marked for
identification the two Notices of Deposition that have been
submtted in this case. So, we're up to Exhibit No. 20, |
believe. These will be KCTA 20 and 21.

(WHEREAS, EXH BI T NOS 20 AND 21 WERE ENTERED)

Q The first one is a Notice of Deposition that was

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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submtted on the 15th of January, 2014. Have you seen that

docunent before?

A Yes.

Q kay. Now, |I'mgoing to ask that we have marked
as Exhibit No. 21 the updated Notice of Deposition that was
subm tted on the 9th of March. This is the Notice of
Deposition that has been revised in conformance with the

Order of the Comm ssion in this case. Have you seen this

docunent ?
A Yes.
Q And are you prepared to answer the questions in

the areas covered by that notice?

A To the best of ny ability, yes.

Q What did you do to prepare for the deposition?

A | reviewed the responses that we provided to the
guestions that you had proposed. | reviewed the letter

drafted from T TVA to the Public Service Comm ssion. |
reviewed the AT&T joint use contract between TVPPA and AT&T.
And | | ooked through sone of the responses as we had sent
themto Tip in the beginning.

Q When did you review these?

A In the | ast couple of days. |'ve been | ooking
t hrough them over the | ast couple of days.

Q In the [ast couple of days starting when?

A | started on -- Today is Thursday, so | started

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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reviewi ng them on Tuesday afternoon.

Q Ckay. Did you speak to anyone in connection with
preparation for this deposition?

A Do you nean in the last two days or prior to
t hat ?

Q At -- At any tine in connection with the
preparation for this deposition.

A Yes. W spoke with Tip and one of the | adies
that works with him | believe her nane was Mchelle, as

wel |l as sonme of the other involved parties in this group.
Q So, you had a neeting with counsel and the other

four cooperatives?

A Yes.

Q When was t hat ?

A It was Friday, |ast Friday norning.

Q Have you spoken to anyone, in addition to that,

in preparation for this deposition or in connection with
educating yourself on the subject of this deposition?

A Only enpl oyees of West Kentucky Rural Electric.

Q Ckay. And what enpl oyees of West Kentucky did
you speak with?

A | spoke with our Vice President of Finance and
Adm nistration - his nanme is Randy Cifford - and ny
Executive Secretary, Cathy Ernstberger.

Q And when did you have those conversations?

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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A Si nce Tuesday afternoon.

Q Ckay. So, you understand that you're the
cooperative representative for all the issues as designated
by the Comm ssion?

A Yes.

Q Your position at West Kentucky, | think you said

you're the President; is that right?

A Presi dent and CEO. Yes, sir.

Q And how | ong have you held that position?

A Since April 1st of 2002.

Q And what are your --

A April 15th, I'"'msorry. That -- That's tax day,
right, 15th?

Q Uh- huh.

A It was tax day. Yeah, it was tax day. The first

was when Chris Perry started, because we called himApril's

Fool Day.
Q Yeah.
A Because he started at Floyd Mason on the first.
Q And what are your duties as President and CEO?
A | run the day-to-day operation of the electric

cooperative.

Q kay. How | ong have you been -- been enpl oyed by
West Kent ucky?

A Since that sanme date, April the 15, 2002.

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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Q And what did you do before that?

A I was a manager of engineering at Flem ng Mason
Ener gy Cooperative in Fl em ngsburg, Kentucky.

Q And how | ong were you a manager of engineering
t here?

A Ri ght at ten years.

Q Ckay. And before that, what did you do?

A | was a student at the University of Kentucky.

Q kay. And your educational background, as well?

A | have a Bachelor's of Science in Engineering

Arts degree from Georgetown Col | ege, a Bachel or of Science in
El ectrical Engineering fromthe University of Kentucky, and a
Master's in Business Admnistration from Mrehead State
Uni versity.

Q Ckay. When you were at Flem ngsburg, did you

have any responsibility for pole attachnents?

A. Yes, sir.

Q What was your responsibility for pole attachnents
t here?

A Hi storically, anytinme that you -- ny

responsibility was, as the manager of the Engi neering
Departnent, is our departnent was responsible for any
requests fromthe utilities who wanted to attach. W had to
go out and design any nmake-ready work that had to be

performed for themto be able to neet code requirenents or --

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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or clearance requirenents or anything of that nature.

Q And you dealt with pole attachnent agreenents and
joint use agreenents there?

A | dealt with them but | was not the person that
was involved in negotiating them

Q Ckay. Now, what do you nean you dealt with thenf

A The sane thing that we're tal king about. Anytine

that you are dealing with a cable TV conpany or sonet hi ng,
there was various tines we had to refer to any agreenents
that we had in place to know exactly what the
responsibilities were of both parties to know how to handl e
certain situations.

Q kay. And do you have responsibility for pole
attachnents at West Kentucky?

A. Yes, sir.

Q kay. And you are famliar with the agreenent
bet ween AT&T and West Kentucky?

A. Yes, sir.

Q kay. And did you sign that agreenent?

A Yes, sir.

Q Ckay. You're famliar wiwth agreenents -- pole

attachnents agreenents with other attaching parties?

A Yes, sir.
Q kay. And did you sign those, as well?
A Not all of them

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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Q You signed all the ones that have been --
A Negoti ated - -
Q -- executed since 20027
A Yes, sSir.
Q Ckay. Let nme have marked, as Exhibit No. 22,

West Kentucky's responses to KCTA's first data requests.

(WHEREAS, EXHBIT NO 22 WAS ENTERED)

Q Are you famliar with this docunent?
A Yes, sir.
Q Do you see that you have been designated as the

witness with respect to nost of these answers?
A Yes, sir.
Q And you verified the accuracy of these responses,

did you not?

A. Yes, sir.
Q kay. And |let nme have marked as Exhibit No. 23
-- G off the record for a mnute. |'mlooking for a

docunent here.
(WHEREAS, A BRI EF RECESS WAS TAKEN. )
BY MR G LLESPI E:

Q I found a docunent we're -- we'll have marked as
Exhibit No. 23, the West Kentucky responses to suppl enent al
requests for information. The verification page is with this
exhibit, but it is not stapled to it.

(WHEREAS, EXHI BI' T NO 23 WAS ENTERED)

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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Q M. Smart, are you famliar wth this docunent?

A. Yes, sir.

Q Were you responsi ble for the answers contained in
t hi s docunent ?

A Not for every answer, for nost of them Yes,
Sir

Q And you will verify the accuracy of these?

A Yes, sir.

Q kay. Now, when you say that you're responsible

for nost of thembut not all of them what do you nean by
t hat ?

A Well, sone of the responses, | believe, said
counsel was the w tness, correct, in that document.
Therefore, the -- sone of the responses were -- | think --
Let me flip through it.

Q Yes. There are a couple of responses that say
counsel as the witness, so you're saying that you're not
responsi ble for those answers; is that right?

A That is right.

Q Ckay. Now, you are responsible for all of the
answers that reflect you as the w tness?

A Yes.

Q kay. What did West Kentucky do to respond to
t hese data requests?

A We | ooked at the requests as they were presented

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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and we provided responses to the best of our ability to the
guestions that were asked.
Q Were the responses that you provided the sane as

contained in these docunents?

A Yes, except for one | believe.
Q And what was the one?
A It was a question in the second part about the

FCC formul a. (Reading) Have you or anyone on your behal f
ever anal yzed what your pole attachnment rates would be under
the Federal Communication Conm ssion's pole attachnment rate
nmet hodol ogy?

And when we first answered that question, we had
-- NRECA put out a docunment a few years ago on pole
attachnment cal culations and, at the tinme, we had our -- | had
nmy finance person, CFO at the tinme, plug sonme nunbers in just
to see what those nunbers were.

Q And whi ch of the nethodol ogi es proposed by NRECA
did you use in those cal cul ati ons?

A | don't recall the exact nethodol ogy. Al |
recal |l doing was | ooking at the FCC fornul as that were out
there at that tinme. There was like a teleco rate, maybe in
the cable. The teleco rate, that's been several years ago.

Q And what were the cable and teleco rates that
were cal cul ated for West Kentucky. Do you renenber?

A No, sir.

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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Q Can you give us a range of what those rates were?
MR. DEPP: [|I'mgoing to object. | nean, the

W t ness can answer if he knows, but |'m going to object just
to note that the Comm ssion's Order specifically declined to
all ow KCTA to get into this Iine of questioning.

MR G LLESPIE: | don't recall. | just want to
note that the Comm ssion's Order does allow us to get into
questions related to the data responses.

Q So, you're saying that your answers were the sane
as each of the responses in the data requests where you are
shown as the sponsoring w tness?

A |'"'msaying that the initial inquiry about the FCC
forrmul a and our know edge of it indicated that we had run
nunbers on that, but not for any particular negotiation with
AT&T or anyone |ike that, because we had no part in that
negotiation. Just to see and conpare what those fornul as
woul d have said versus sone of what our current rates were.

Q Ckay. Well, | really was intending to ask a
broader question. Putting aside that particular answer, all
of the other answers where you are shown as the sponsoring
W t ness, your responses were the sane as the responses that
are included in these exhibits?

MR. DEPP: |'mgoing to object again. | think
that's been answered three tinmes now. You have asked a

question about the verification page, which is attached.

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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He's answered that. That docunent speaks for itself.

MR G LLESPIE: Well, I"'mtrying to understand
the process of the responses to this docunent and the
guestion has not been asked and answer ed.

A On behalf of Tip and his team on behalf of the
group of distributors that are involved in this discussion
wi th you, prepared several of these responses based on the
i nformation that was provided to them by us.

Q Okay. Well, that -- Just so | understand the

process, counsel sent you the data requests; is that right?

A Yes.

Q kay. And then, you provi ded sone responses back
to your counsel; is that right?

A Yes.

Q And t hen, your counsel provided you the responses

that are specifically witten in these two exhibits; is that

right?
A Yes.
Q Ckay. Do you have -- Dd you send to your

counsel the responses in witing?
A Yes.
Q I would ask for those.
MR. DEPP: The docunents that you have identified
as Exhibits 22 and 23 contain the responses to the data

requests. W are not providing attorney work product

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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information or attorney-client privileged information. You
have the responses, we're not providing nore.

MR, G LLESPIE: Well, | just want to nmake it
clear I'"'mnot asking for either attorney-client informtion
or attorney work product information. |'msinply asking for
this wtness' initial responses to the data requests.

MR. DEPP: Qur position is you have them

MR. G LLESPIE: Ckay.

BY MR G LLESPI E:

Q What did West Kentucky do to | ook for the
docunents requested in the data requests?

A W reviewed the current Power Contract we have in
place with TVA, and we reviewed the pole attachnent contracts
we currently have in place, and we reviewed -- including the
AT&T Joint Use Agreenent negotiated with TVPPA. And to
answer sone of the other requests, we had to review sone of
our historical financial data.

Q Ckay. And is it fair to say that the docunents
that were provided to us are all of the docunents that were
requested, as far as you know?

A As far as | know.

Q kay. Now, let's turn to Exhibit No. 22, item
nunber two. It's on the second page of that exhibit. And
t he second sentence of the second paragraph of the response

reads as follows, (reading) the TVA regul ates these rates and

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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services through the expressed terns of its whol esal e Power

Contract with West Kent ucky.

A

Q
A

Do you see that?
Yes, sir.
VWhat rates does this sentence refer to?

TVA is our conplete rate regulator. Therefore,

it refers to any rate that we charge.

Q
A
Q
A.

Q

That includes the pole attachnent rates?
That includes any rate that we charge.
Does that include pole attachnent rates?
Yes.

So, where in the ex -- expressed terns of the

whol esal e power contract with West Kentucky does it address

pol e attachnent rates, do you recall?

A
Q

No.

kay. Let's look at the contract. And I

apol ogi ze for this. This is a hefty docunent. And | would

have mar ked,

as Exhibit No. 24, the Power Contract as --

that's been provided to us from Wst Kentucky.

r ubber

(WHEREAS, EXHI BI T NO 24 WAS ENTERED)
MR. G LLESPIE: Do you have paper -- Do you have

bands for that? |'msure we can get sonething.

COURT REPORTER: l"ve -- |I'1l find one.
MR G LLESPIE: Those won't do it.

BY MR G LLESPI E:

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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Q M. Smart, are you famliar wth this docunent?

A Yes.

Q And does this represent the Power Contract
bet ween the TVA and West Kent ucky?

A If this is a copy of all of the suppl enental
agree -- you know, all of the suppl enental agreenents and of
the contract itself, yes.

Q Well, it's all of the docunent that was provided
to us.

A Okay. Then, yes.

Q kay. And this contract is currently in force
and effect?

A Yes.

Q And this docunment provides for the extension or
amendnent of the 1982 Agreenent?

A Yes.

Q Ckay. So, where in this docunent is there or are

there expressed ternms regul ating pole attachnent rates?

MR DEPP: | -- | will object. The witness can
answer to the extent of his personal know edge, but | do just
want to go on the record to object to the extent that calls
for any | egal concl usion.

Q Just understand, M. Smart, |'masking for -- for
your know edge. You are the person that is responsible for

this response to the data request and you are al so, are you

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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not, famliar with this docunent and responsible for it in
your position as President and CEO?

A Yes.

Q Ckay. So, where in this docunent is there any
expressed termrelated to pole attachnent rates?

A | don't know that there's anywhere in the
docunent that has expressed terns on pole attachnent rates.
It deals with rates in general.

Q Now, the docunent deals with rates in general.
Does the docunent contain any specific references to pole
attachnment rates?

MR. DEPP: (Objection. You just asked and he just

answer ed.
A Not that |I'm aware of.
Q Can we get off the record for a m nute?

(WHEREAS, A BRI EF RECESS WAS TAKEN. )

BY MR G LLESPI E:

Q Are there any other contracts between TVA and
West Kent ucky?
( OFFI CE STAFF | NTERRUPTI ON)
MR. G LLESPIE: Thank you.
That are not part of the -- Are you asking --
That are -- That are --

-- is there any --

o >» O >

-- not part of --

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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A -- that is not part of this?

Q -- Exhibit 247

A Not that |I'm aware of.

Q Ckay. As part of the response to itemtwo in
Exhi bit No. 22, are there references to the TVA --
cooperative's responses of January 17 -- of February 15th and
July 25, 2013, do you see that?

A Yes, Ssir.

Q And |I'm going to show you a copy of Exhibit 3,

whi ch was introduced by -- Exhibit 5 which was introduced

yesterday and Exhibit No. 6 to which what's marked here as

Exhibit No. 5, as a letter from Cynthia Herron of TVA to you

dated January 24, 2013. Are you famliar with that letter?
A Yes, sir.

MR. DEPP: Pardon ne for one second. This is
exhibit to Exhibit 5? Because the copy | received yesterday
doesn't have a copy of those. This is a --

MR. G LLESPIE: W'Ill go off the record.

(WHEREAS, A BRI EF RECESS WAS TAKEN.)

BY MR G LLI SPI E:

Q Ckay. M. Smart, your counsel and | have had a
di scussion and we believe that the Cynthia Herron |etter was
an attachnent to what was narked yesterday as Exhibit 4,
whi ch was the cooperative's response to the January 17 O der

of the Comm ssion. So, in any event, | want to point you to

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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the letter fromM. Herron. Now, this is a docunent that you
reviewed in preparation for this deposition, correct?

A Yes, sir.

Q kay. Has anyone from West Kentucky di scussed
any issue regarding pole attachnents with Ms. Herron?

A No.

Q Ckay. Are you aware of discussions by anyone
related to obtaining a letter from TVA on this subject?

A I'"'msure that that was asked, but I"m-- no, I'm
not aware of where it originated.

Q So, you have no know edge about the origination
of this letter?

A I don't know who requested this particular letter
to be sent as part of our group, no.

Q So, you have no know edge about the origination
of it, correct?

A Correct.

Q Ckay. Now, the letter says that basically the
di stributor, which would be West Kentucky, is required to
recover its full costs associated with pole attachnents and
that the TVA doesn't object as |ong as the power distributor
recovers the costs associated with pole attachnent rentals
and that the electric rate payers do not subsidize the cost
of the rentals. Do you see that?

A. Yes.
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Has West Kentucky determ ned what the costs

associated wth pole attachnent rentals are?

A
Q

No.
On -- Let ne go back to Exhibit No. 22. I'm

going to ask you if you can give that one back to ne.

Q
A.

Q

MR. DEPP: Ckay.
Take a | ook at Exhibit No. 22.
Al'l right.

And | ook at item nunber three. And this says

that the retail rates approved by the TVA are cal cul at ed

based on West Kentucky's revenue requirenent. Do you see

t hat ?

A
Q

And by retail rates that references to retail

electric rates, correct?

A

retail

Q

That references all rates, not just necessarily

el ectric rates.

Well, it says retail rates, so what retail rates

are referred to?

A.
Q

That would be the electric rates.

Ckay. Now, this response al so says that any

change in West Kentucky's pole attachnent revenues w ||

necessarily change its revenue requirenent and thus directly

i npact the retail rates set by the TVA. Do you see that?

A

Yes.
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Q Ckay. Now, | would ask you to | ook at Exhibit

No. 23, item nunber 52. Do you see that item 52 was asking
you to identify each increase or decrease in electric rates
set by TVA that has resulted froma change in your pole
attachnent revenues within the last ten years? Do you see
t hat ?

A Yes.

Q And then the | ast sentence of the response says,
quot e, West Kentucky al so objects to this request on the
grounds that the requested information is not in the custody
or control of Wst Kentucky. Do you see that?

A Yes.

Q So, you don't have the information to identify
any increase or decrease in electric rates that resulted from
a change in pole attachnment revenues; is that right?

MR. DEPP: (bject, first of all, that the w tness
here is not the deponent, but he can answer if he knows.

Q Ckay.

A | don't know exactly how TVA reviews that
I nformati on.

Q kay. To your know edge, does TVA take into
account pole attachnent revenues in any way different from
ot her revenues or costs?

MR. DEPP: (nbjection. Vague.

A. | don't know.
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Q Does TVA take into account pole revenues in any
way different fromits taking into account other revenues,
such as interest revenue?

A I don't know how TVA uses the information.

Q kay. So you don't know whet her TVA woul d t ake
account of pole revenues in any way different from ot her
m scella -- from m scel | aneous revenue?

A If you -- If you are asking if TVA has -- if any

of that is broken out in our financial reports, if that's

what you are asking. |Is that the question you are asking --
Q No.
A -- me?
Q No. I'mnot asking that. And we'll get into
your financial reports. |I'mjust asking you in ternms of how

TVA | ooks at these revenues, to your know edge.
A | don't know how they review it as a regul ator.
Q Ckay. And you don't know whet her TVA | ooks at
pol e revenues any differently fromstate or |ocal taxes?
A No, sir.
Q Ckay. To the best of your know edge, does TVA

control the anpbunts of state and | ocal taxes paid by West

Kent ucky?
A To the best of ny know edge, no.
Q kay. |1'd like marked as Exhibit No. 25, |

guess, the Agreenent between AT&T and West Kent ucky.
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(WHEREAS, EXH BI' T NO 25 WAS ENTERED)
A Thank you.
Q Are you famliar with this docunent?
A Yes, sSir.
Q And you executed this docunent on behal f of West
Kent ucky, correct?
A Yes, sir.
Q Who drafted this docunent? Do you know?
A No.
Q Do you know who negoti at ed?
A | don't know who the exact parties were. | know

that it was negotiated via the TVPPA group, but | have no
I dea who was i nvol ved.
Q The TVPPA bei ng the Tennessee Vall ey Public Power

Associ ati on?

A. Yes, sir.

Q And that's the association of TVA coops?

A TVA di stributors.

Q TVA di stri butors?

A Yes, sSir.

Q Ckay. And that would include both nmunicipals and

cooperatives?
A Yes, sir.
Q kay. So, this docunent was negoti ated between

AT&T and TVPPA and then it was revised to i nclude the nane of
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the cooperative and then provided to you for signature; is
that right?

A Yes, sir.

Q Now, you had a prior agreenent with AT&T, did you
not ?

A Yes, sir.

Q And t hat docunent has not been produced to us; is
that right?

A | don't think so.

Q kay. And do you know why that docunment was not

produced to us?

A | don't recall you asking for it.
Q kay. Well, I'"'mnot going to go through ny
requests, but | believe we did. But let ne -- Let ne nove

on. Wiat rate was in effect prior to the adoption of this
agreenent? Do you recall?

A. No, sir.

Q Do you recall whether the $25 pole rate specified
here for 2009 was a substantial increase?

MR. DEPP: Can you direct the witness to the part

of the docunent that reflects that?

Q Sure. The | ast page of the docunent. Let's just
go through this. The |ast page of the docunent, Exhibit D --

A Ckay.

Q -- contains the rates for 2009 through -- through
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the end of the termof the docunent, correct?
A Yes.
Q And it specifies a $25 rate for 2009, a $27 rate

for 2010, a $29 rate for 2011, and then it specifies the rate
woul d be adjusted annually according to the Handy Wit nman
| ndex, right?

A Yes.

Q kay. So, | asked whether the $25 rate specified
for 2009 was a substantial increase fromthe rate paid in
20087

A | believe it was an increase, but | don't --
substantial is broad in ny mind. But | -- | definitely think
It was an increase, but | don't recall how nuch of an
I ncr ease.

Q kay. Was this agreenent approved by the TVA?

Do you know?

A | don't know.

Q You' re not aware of TVA having approved this
agreenent; is that right?

A That is correct.

Q Are you aware of any notice given to the TVA of

this agreenent?

A No.
Q Do you know whet her this agreenent was submtted
to the TVA?
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A No.

Q Did you have -- Did you or anyone at West
Kent ucky have any di scussions with anyone at TVA about this
agreenent before you signed it?
A No.
Q Do you know whet her anyone from TVPPA had any
di scussions with the TVA before this docunent was finalized?
A No.
Q kay. Now, the rates that are specified in this
agreenent are rates paid by AT&T to attach to West Kentucky's

pol es and paid by West Kentucky to attach to AT&T pol es,

correct?

A I don't recall if it's the exact same charge or
not. It would be spelled out in the agreenent, if it is.

Q These are the only rates that are included in the

agreenment, isn't that true?

A |'"d have to review the agreenent again to know.
Q Take a | ook at the agreenent then. That's fine.
A (Wtness reviews docunent). It appears that it's

the sane rate, yes.

Q kay.

A Because it says that (reading) the party owni ng
the greater nunmber of joint use poles shall render the other
party a net rental billing, such billing shall reflect the

nunber of joint use poles owned by each party nultiplied by
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then the current annual pole rental rate set forth in Exhibit
D, wwth net difference being the actual anount bill ed.

Q What section is that?

A Shoul d have caught ne before | flipped it back.

If you-all find it, you --

Q If -- If youcan't find it, that's all right.

A | nean, it was -- ['Il find it.

Q It's in the docunents.

A Yeah, right there it is. It's in Article 14,
Section A

Q kay. So, this agreenent binds both AT&T as a

pol e owner and West Kentucky as a pol e owner between the two
of them right?

A Yes.

Q And AT&T owns pol es to which West Kentucky

attaches and West Kentucky owns poles to which AT&T attaches,

right?
A Yes.
Q Ckay. Now, the agreenent reserves two feet of

space for AT&T to use wi thout paying any additional rate or

Wi t hout paying -- excuse ne, for paying only one rate,
correct?

A I don't know.

Q Isn't that the way this is -- Isn't that the way

this arrangenent works?
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A I --
Q Take - -
A |'ve never seen --
Q Take a | ook at --
A There's a space allocation built in.
Q Right. Take a | ook at page three, up at the top.

So, this provides that West Kentucky gets to use ten feet of
space on a 45-foot pole, eight feet of space on a 40-foot
pole, and 6.5 feet on a 35-foot pole, correct?

A Yes.

Q And that AT&T gets to use two feet of space on
any of those joint use poles, correct?

A They get two feet, it says, fromthe | owest point
on the pole required to provide at all times the code m ni mum
cl earance above ground.

Q Ri ght .

A. So, yes. Two feet of space, but it's based on

the initial point of attachnent.

Q Right. And that indicates where those two feet
occur ?

A Yes.

Q Ckay. And the -- | ooking back into the agreenent

toward the end, do you see the diagrans of pole space?
A Yes, sir.

Q | think it's part -- | think it's Exhibit A
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It's called standard space all ocation, do you see that?
A Uh- huh.
Q And this provides on the different sized poles

t he anount of electric conpany space and the anount of
t el ephone conpany space, right?

A Correct.

Q And i f West Kentucky uses the entire ten feet of
space on a 45-foot pole, it would pay AT&T only one

attachnment rate, correct?

A If we were on their pole?

Q Yeah.

A Yes. We would pay them one attachnent rate.

Q And if AT&T used the entire two feet of space to

which it's entitled, it would pay West Kentucky only one
attachnent rate, correct?

A They woul d pay us one attachnment rate per
attachnent .

Q Where does it say that?

A Well, | would have to read the whol e docunent
again to know.

Q Wel |, you can read the whol e docunent, but let ne
-- let me go back before you do that. So, you agreed that
West Kentucky, no matter how many attachnents it has, pays
one attachment rate to AT&T for use of the entire ten foot of

-- ten feet of space, correct?
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A Yes.

Q And doesn't the agreenent work the sane way with
respect to AT&T having nultiple attachnents in its two feet
of space?

MR. DEPP: (Object to the extent it calls for a

| egal concl usi on.

A | -- 1 don't really know the answer to that. |
don't recall. | nean, I'mnot one that is responsible for
the pole count, like physically looking at it in the field.
So, | have no idea where they woul d have nore than one

attachnment on a given structure.
Q Isn't it true that AT&T has nore than one
attachnent on many of West Kentucky's pol es?
A | don't know that.
Q You don't know one way or the other?
A. No, sir.
Q Now, you were the head of engineering at your
ot her coop, right?
A Yes, sir.
Q Did AT&T or the -- Was it AT&T that was the
I ncunbent | ocal tel ephone conpany there?
MR DEPP: W are --
A | think it --
MR. DEPP: W are getting far outside of the

scope --
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MR G LLESPIE: |1'mjust --
MR. DEPP: -- of a declaratory judgnent.
MR G LLESPIE: |I'mactually -- I'mjust testing.
["mjust trying to understand his response here.
BY MR G LLESPI E:

A At Flem ng Mason, | don't recall. | think it was
South Central Bell, | think was the main attacher when | was
at Flem ng Mason. So, | don't recall if AT&T was an attacher
at the tinme or not.

Q Do you recall whether South Central Bell had
mul tiple attachnments on Fl em ng Mason's pol es?

A No.

Q kay. Okay. Turn to page five of the AT&T
agr eenent .

A Al right.

Q Do you see that, under easenents, it provides
that the parties will seek to obtain easenents for both
parties on joint use poles? Do you see that?

A Yes.

Q kay. And turn to page siX.

A kay.

Q Do you see that -- under Section A 1, that AT&T

is allowed to attach to West Kentucky's poles w thout any
advanced noti ce?

A If the attachnent ot herw se neets the
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requi renments of the code and if it does not interfere with
the owner's use of the pole or with others who are attached,
yes.

Q Ckay. And do you see under B.2 that where -- in
situations where nake it -- nake-ready is required, such as
where AT&T woul d want to use nore than two feet of space,
that the agreenent would require West Kentucky to respond to
an application to attach within ten days? Do you see that in
B. 2?

A Yes.

Q And do you see in B.3 that, where nmake-ready is
to be perforned where it's not conplex, that West Kentucky

has agreed to conplete the make-ready construction within 60

days?

A. Yes, or within a reasonabl e extended deadli ne for
conpl ex.

Q Ri ght .

A Yes.

Q And page seven under C, do you see that the

agreenent allows AT&T to place attachnents on service drop
pol es wi t hout notice?

A Yes.

Q kay. And also without submtting any
application, correct?

A It says (reading) subject to code conpliance,
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licensee shall... -- wthout submtting an application.
Correct.

Q Does West Kentucky pay AT&T an annual pol e

attachnent fee to attach to AT&T' s drop pol es under this

agreenent ?

A As far as | know, yes.

Q What' s that know edge based on?

A Just a general understandi ng of our day-to-day
oper ati on.

Q Well, Western -- West Kentucky -- Let's turn it

around. Does AT&T pay an annual attachnent rate for

attaching to West Kentucky's drop pol es?

A Yes.
Q And what's that -- What's that answer based on?
A It says service drops shall be consi dered

attachnents for all other purposes under this agreenment. So,
as far as exactly how the count takes place with ny staff and
their staff, I'mnot exactly sure, but a service pole does
warrant a pol e.

Q This provision provides that service drops are
going to be nade wi thout any notice to West Kentucky in any

application, correct?

A That's what it says.
Q Yeah. What's the basis of your understanding
then that the -- West Kentucky has any idea how nmany service
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drop poles AT&T is attached to?

MR. DEPP: (Objection. W are getting into
ratemaking. | know that's KCTA's principal objection here,
Is to turn this into a ratenmaki ng proceedi ng, but that's not
what the Conm ssion has said this case is about. "Il let it
go on for a question or two longer and that's it.

MR G LLESPIE: Well, | do not accept your
characterization of what |I'mdoing, but the witness can
answer .

BY MR G LLESPI E:

A To answer your question, it says in Article 15
that five years after the initial inventory and at intervals
no nore frequent than every five years thereafter, an actua
i nventory of attachnents shall be nade jointly by
representatives of the parties or by a third party chosen by
both parties. Therefore, to answer your question about how
woul d we know they were attached, we would inventory it
occasionally based on the terns of the contract.

Q Do you have personal know edge or -- or, do you
have know edge as the representative here of Wst Kentucky
that those inventories would count the drop attachnents of
AT&T and West Kentucky?

A | would that -- if a drop attachnent -- if it
i nvol ves a pole, then yes, it is an attachnent.

Q And you're testifying here on behalf of West
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Kentucky that -- that the parties, Wst Kentucky and AT&T,

actual ly charge each other an annual attachnment rate for drop
attachnents, is that your testinony?
MR. DEPP: That question has been answered.

A Did you -- | think you just asked ne again if
t hey charge us and we charge them

Q " mnot asking you to base this on the docunent.
" masking you to base this on know edge --

MR. DEPP: That question has been answer ed.

Q -- that you have regarding the operation of these
two conpani es.

A Can you rephrase the question? | -- | nean,
explicitly what are you asking nme that | haven't already
answered for you?

Q kay. Well, I'"'m-- |I'masking you whether you
have know edge, as the representative of Wst Kentucky, that
West Kentucky and AT&T charge each ot her annual pole
attachnent rates for drop attachnents?

MR. DEPP: The question has been answer ed.

A To ny know edge, yes.

Q Ckay. West Kentucky has agreenents with other
parties that attach to West Kentucky's poles; is that right?

A Yes.

Q And does each of those agreenents reserve two

feet of space to the attaching party?
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A Not to ny know edge.
Q Ckay. The agreenents that -- West Kentucky has
agreenents wth cable conpanies, does it not?
A Yes.
Q And what cabl e conpani es?
A We have an agreenent wth Mediacom |'mnot sure

whi ch ones are cabl e and which ones are tel ecommuni cati ons

anynor e.

Q An agreenent with Tinme Warner Cabl e?

A No, sir.

Q Do you have an agreenent wth NewWave?

A Yes, sir. W had an agreenent w th Newave.
Yes, sir.

Q You had an agreenent or have one?

A Newwave no | onger has any operation on us.

Q Yeah. The -- That operation has been taken over

by Tinme Warner, has it not?

A. Yes, sir. But Tine Warner sent us a letter
requesting that we agree to the terns of the old contract and
our response was we cannot agree to the terns of the old
contract. Therefore, we currently do not have an active
agreenent with Time Warner Cable, to ny | egal know edge, as
such.

Q Does your agreenment with Medi acom al | ow Medi acom

to attach to West Kentucky pol es w thout advanced notice?
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A | don't recall.

Q Does your agreenent wth Medi acomrequire \West
Kentucky to conpl ete make-ready wthin 60 days if not
conpl ex?

A | don't recall w thout |ooking at the contracts.

Q Is the AT&T agreenent used as a tenplate for
agreenents with any other parties?

A | would say in its entirety, no. Is it -- Has

there possibly been simlar |anguage used fromit? Yes.

Q kay. |Is West Kentucky willing to offer the sane
ternms that are in the AT&T agreenent to cabl e operators?

A | can't answer that at this point.

Q kay. So, the rates that are specified in the
AT&T agreenent -- Now, as far as you know, AT&T and West
Kentucky coul d have agreed to rates higher or |ower than
those specified in this agreenent; is that right?

A Meaning that at the -- |If you are asking ne that
whenever we actually had a discussion wth AT&T, had they
been willing to pay nore or we had been willing to charge
less, is it possible that that could have occurred -- Is that

what you're asking nme?

Q Yeah.
A Yes, it's possible.
Q kay. There wasn't any TVA requirenent that the

rate in 2009 be $25 a pole, right?

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com



© 00 N oo 0o~ w N P

N N N N N N B P P P P P P PP
a A W N P O © 00 N oo o b~ w N+, O

David Smart March 12, 2015

Page 41
A TVA requirenment ?
Q Yes.
A No.
Q kay. And had a different rate been or a

different series of rates been chosen by those two parties,
there's no reason to expect that those rates woul d have been
submtted to TVA, correct?

A Correct.

Q And there's no reason to believe that TVA woul d

have known whether the rates were these or higher or |ower,

correct?

A TVA does not ask us for specific rates with each
party, no.

Q kay. Now, if the rates selected -- negoti ated

bet ween AT&T and TVPPA apply to West Kentucky, if those rates
had been higher than these rates and the only thing that TVA
woul d have known was that the overall revenue that West
Kent ucky gets, as reflected as revenue, woul d have been a
little bit nore and the overall expenses reflected by the
paynents to AT&T woul d have been a little less, right?
MR. DEPP: (Objection to the extent you're asking

himto testify what the TVA knows.

Q You can answer.

A | don't know. Can you ask the question again?

Sorry.
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Q Can we have that read back, please?
(WHEREAS, THE QUESTI ON WAS READ BACK.)
A | don't -- As far as what we report to TVA we

just report the actual rent revenue fromfacilities to them
So, to that extent, that's all they would know.
Q Now, the -- these rates also apply to attachnents

of West Kentucky to AT&T poles, right? W've established

that. [I'mjust --
A Yes, sir.
Q Okay. And so, if these rates were higher, then

West Kentucky woul d pay nore to AT&T, right?

A Theoretically. | nmean, the -- the docunent said
that it net zeros out the total nunber of count. So
theoretically, vyes.

Q kay. Let ne ask if -- Well, let nme finish this.
And if the rates that had been agreed to by TVPPA and AT&T
had been | ess, then Wst Kentucky's revenues woul d have been

alittle less and, with respect to paynents from AT&T, and --

its expenses woul d have been a little higher -- or, expenses
woul d have been a little less, as well. Excuse ne. Right?
A Qur expenses woul d have been | ess?
Q Your expenses woul d have been | ess because you

woul d have had a lower rate to attach to AT&T's pol es.
A I don't understand exactly what you're trying to

get ne to answer in this case. The nunber of attachnents net
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out. So obviously, if they are charging us 23, we're
charging them 23, and it -- and we have -- and that nunber
becones 22, then obviously it's still going to net out. So
yes, our -- our revenue would -- would go down and our
expense would go down a $1 per pole at the sane tine.

Q Ckay. Let's talk about this netting out issue
for a nonent. The -- Do you know, when it reports revenue to
TVA, whet her West Kentucky counts the net revenue from AT&T
or the gross revenue before netting out the expenses that it

pays to AT&T for attachnments to its pol es?

A | don't know.

Q kay.

A I don't know exactly how we account for that.

Q Ckay. So, just as an exanple, if we have a $25
rate and 100 poles that -- that AT&T attaches to and we have

50 pol es that West Kentucky attaches to, you don't know
whet her West Kentucky would treat its revenue at $2500 or
$12,500 -- or, it should 1200 -- $12507

A Of the top of ny head, |I'mnot exactly sure how
it's accounted for.

Q Ckay. Well, I'mnot asking you as the top -- off
the top of your head, but as the CEO of Wst Kentucky. You
can't answer that?

MR. DEPP: As the CEO of West Kentucky, he's

answered it twi ce now.

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com



© 00 N oo 0o~ w N P

N N N N N N B P P P P P P PP
a A W N P O © 00 N oo o b~ w N+, O

David Smart March 12, 2015

Page 44
MR. G LLESPIE: He says he doesn't know. | just

want to confirmthat.

MR, DEPP: If that's what he said, you have that
on the record.
BY MR G LLESPI E:

A | don't know exactly how we account for it.

Q One of the parties that attaches to West
Kentucky's poles is West Kentucky Rural Tel ephone Conpany,
right?

A Yeah. They're -- They're called Wst Kentucky
and Tennessee Tel ecommuni cati ons Cooperative now or sonething
like that. It's not West Kentucky Rural Tel ephone any
| onger, but it's the sanme entity.

Q kay. Can we just call it Wst Kentucky
Tel ephone Cooperative?

A That'd be fine.

Q Ckay. And West Kentucky has an agreenent with

West Kentucky Tel ephone Cooperative, correct?

A Yes.
Q Ckay. And are the terns and conditions in that
agreenent, regardless of rates for a nonent -- other than

rates, are they the sane as those in the AT&T/ TVPPA
agr eenent ?
A No.

Q kay. This was a separate negotiation?
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A Yes.
Q Ckay. And this was a negotiation conducted by
West Kentucky and West Kentucky Tel ephone Coop?
A Yes.
Q Ckay. I'mgoing to mark as an exhi bit one page,

a chart of pole attachnment rates. Exhibit No. 26, | think.
(WHEREAS, EXHI BI T NO 26 WAS ENTERED)

Q Are you famliar with this exhibit?

A Yes.

Q And this exhibit was prepared by West Kentucky?
A Yes.

Q Now, these are the rates that were charged by

West Kentucky in these years to these pole attachers; is that

right?
A Yes.
Q Now, Bell South listed here, is that the sane

conpany as AT&T we've been tal kinng about?

A Yes.

Q Ckay. And those rates would apply, as we have
di scussed, to attachnents both by West Kentucky to AT&T and
by AT&T to West Kentucky, right?

A Yes.

Q The rates shown there for Wndstream do those
al so go both ways?

A To nmy know edge, yes.
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Q So W ndstream owns sone poles that Western --
West Kentucky is attached to?

A | don't know if they do or not. | nean, | don't
know t hat they own any poles that we are attached to.

Q Ckay. You don't know, okay. West Kentucky RTCC
listed here, this is the same as the West Kentucky Tel ephone
Cooperative we've been tal king about, right?

A Yes.

Q And does West Kentucky Rural Tel ephone

Cooperative own poles to which Wst Kentucky is attached?

A | don't recall.
Q kay. Zito Media, that's a cable operator?
A I don't know exactly what Zito is. | nean, they

-- | know they have fiber, so | know they have sonme fiber as

well, so | don't knowif they're totally a cable TV conpany
or not.
Q They -- They acquired Gl axy; is that right?
A Ckay. Then yeah, they have a cable TV operation.
Q kay. Mediacomis a cable conpany?
A Yes.
Q And Newave is a cable conpany, right?

A Yes. They -- They all provide cable in addition
to sone other services, yes.
Q So, the rates that are charged here under NewWave

are rates that are currently being charged to Tinme Warner
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Cable, right?
A The rates as they are today, yes. But not -- |
nmean, obviously this was '12 and '13.
Q Well, I -- | don't understand that answer. They
-- These are rates that were charged to Newave and -- and

Its successor, Tinme Warner Cable, in 2010 through 2013,

right?
A Yes, for those tineframes. Yes, sir.
Q Okay. Were the rates that are reflected here for

West Kentucky Tel ephone Cooperative approved by TVA?

A No.

Q Was there any consultation with TVA about this
rate?

A No.

Q These rates?

A No.

Q Does TVA have know edge of these rates, to the

best of your know edge?

A To the best of ny know edge, no.

Q To the best of your know edge, does TVA have
know edge of any of these pole rates?

A To the best of ny know edge, no.

Q Prior to 2010, what rate was charged by West
Kentucky to West Kentucky Tel ephone Cooperative?

A | don't recall.
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Q Was it | ess than $8?

A | don't renenber.

Q You don't renenber whether the $8 rate was an
I ncrease?

A Not specifically. Not w thout |ooking at the
contract and the past contract we had with them

Q kay. \What do West Kentucky Tel ephone
Cooperative's attachnents consi st of?

A What do they consist of? |'massumng that they
woul d consist of very simlar cabling just |ike other
entities would connect.

Q Okay. Like AT&T?

A | don't knowif it's exactly the same cable. |
don't think it's the same type of cable but -- you know,

because one runs on a nessenger and one doesn't normally, so
to ny -- you know, but yeah, they would be very simlar to
the other attachers.

Q Ckay. Now, you say here that the tel ephone
conpanies are billed in arrears and the cable operators are

billed in advance; is that right?

A Correct.
Q kay. So, if the rate for 2010 is $27 and the
rate for -- Well, let's just start there. The -- Are AT&T

and the cabl e conpanies both billed $27 for 20107
A Are they both billed for 2010? Not the way that
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the footnotes there say. Not -- Because they say that for --
that the cable TV conpanies are billed in advance --

Q Ri ght .

A -- for the previous year at the negotiated rate
for the previous year.

Q So, what does that nean exactly?

A I would have to be -- | just know that we bill
themdifferently. | would have to review exactly how t he
billing is handled to answer you specifically.

Q Ckay. So, if the rate in the agreenent is $27

for 2010, you don't know what the effective rate is for 2010

that's billed to the cable conmpany?

A | would have to review to see what the actual --
how the billing was handl ed.

Q Let's take a short break. W' ve been at this for
a while.

(WHEREAS, A BRI EF RECESS WAS TAKEN.)
BY MR G LLESPI E:
Q I"d like marked, as Exhibit No. 27, a series of
docunents that have been provided to us by West Kentucky.
(WHEREAS, EXHI BI' T NO 27 WAS ENTERED)
Q Just leaf through these, if you would, and
confirmthat these are docunents that West Kentucky pulled
together and provided to us in this case.

A (Wtness reviews docunents.) Yes, sir. Those
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are docunents we provided.

Q Ckay. |I'mgoing to ask you sone questions about
these and we'll just have to | eaf through them because there
are no page nunbers on them

A kay.

Q The first docunent is a docunent provided to you

by TVPPA in connection with the AT&T Joi nt Use Agreenent,

correct?
A Correct.
Q So, the only docunents that West Kentucky has

regarding the TVPPA and AT&T Joint Use Agreenent is the

agreenent itself that we' ve been tal king about and this page

her e?

A The only docunment we have with AT&T, is that what
you said? |'msorry.

Q No.

A I was reading. Repeat that, please.

Q Al right. So, the only docunents that you have

that relate to the AT&T Joint Use Agreenent are the agreenent
itself and this docunent here, this page?

A Yes.

Q You didn't have any emails or any correspondence
wi th TVPPA about it?

A If we did, | don't recall. You -- You know, it

probably woul d have been sonething just saying that we're
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comng upon tine to do it or sonething like that. | don't
recall any specific emails, no.

Q You don't have any ot her docunents about
determ ning what the rates would be or anything |ike that?

A No, sir.

Q Ckay. Okay. Thunb through about five pages to
an email fromyou to Bruce d uckman at Medi acom

A Ckay.

Q This is about a di spute between West Kentucky and
Medi acom about Medi acomi s paynent of pole rates; is that
right?

A There was two issues in the letter, it |ooks
like. One was on the rate and the other was on unpermtted
attachnment s.

Q kay. And since 2004 -- or, between 2004 and

2011, Medi acom was payi ng West Kentucky sone anmpunt for pole

attachnents that was | ess than West Kentucky was billing it,
correct?

A Yes.

Q Was TVA infornmed that Medi acom was not paying the

full attachnment rate?

A Not to ny know edge, no.

Q Okay. Now, because Medi acom was not paying the
full attachnent rate, the revenues that West Kentucky had

fromthe years 2004 to 2011 were |l ess than they woul d have
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been had Medi acom been paying the full attachnent rate,
correct?

A Yes.

Q Ckay. Turn to the next page.

A kay.

Q It's a letter from M. Robbins, counsel for West

Kentucky, to Bruce d uckman at Mediacom March 18th, 2011.

Do you see that?

A Yes.

Q kay. And you were cc'd on this, right?

A Yes.

Q kay. Now, this letter reflects the sane dispute

and it involves a resolution over the dispute, correct?

A This doesn't appear to be -- This does not appear
to have anything to do with their not paying the full anmount.
This is for unreported attachnents.

Q Ckay. This shows that the rate that was being
charged to Medi acomin 2006 was $16.35, right?

A Yes.

Q And that was the rate that was being charged to
and from South Central Bell, right?

A Yes.

Q South Central Bell being the sane as AT&T that
we' ve been discussing, right?

A. Yes.
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Q kay. And the rate in 2007 was $16.81, correct?

A Yes.

Q And the rate in 2008 was $17.53, correct?

A Yes.

Q And the rate in 2009 was $18. 25, correct?

A Yes.

Q And the rate in 2010, both for Medi acom and for
South Central Bell, was increased to $25, right?

A Correct.

Q So, that was the increase that we tal ked about

earlier that you weren't able to renenber, right?

A | said that | renenbered there was an increase,
but not the -- whether it was substantial or not and --

Q Correct.

A. -- | needed you to define substantial, | think is
what | said.

Q Al right. |Is that -- Do you consider that to be

substanti al ?

A No.
Q You don't. Okay. So, the difference that -- a
$6. 75 difference is not considered substantial in -- in your

revi ew about pole attachnent rates, right?
MR. DEPP: (Objection. Argunentative.
Q You can answer.

A It gets back to the sanme thing. Define
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substantial. Substantial is a very broad -- broad word.
Q Well, I'"mjust asking what you think substanti al
IS.
A No. | don't think it's substantial.
Q kay. o forward several docunents to another

letter from M. Robbins, this one to counsel for Newave,
dat ed Oct ober 24, 2011.

A Ckay.

Q kay. And do you see the last sentence in the
second paragraph says, quote, |last year the rate paid by
NewMve was $27 per pole? Do you see that?

A Yes, sir.

Q kay. Never mind. Several docunents over, there
is aletter fromyou to Thomas Hudock at Alltel

Communi cati ons, dated April 16th, 2009. Do you see that?

A Yes.

Q And this -- This seens to indicate that West
Kentucky termnated its Joint Use Agreenent with Alltel; is
that right?

A Yes.

Q Does West Kentucky have an agreenent now with
Alltel ?

A Not that |'m aware of because | think Alltel
becane -- or got bought or however --

Q Alltel was acquired by Wndstreanf
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A Yes.
Q Ckay. Turn to a letter fromyou to M. Hudock,
January 15th, 2010, stating that the -- in the second

paragraph, it states that the rate for 2010 is $27 an
attachnment, for 2011 it would be $29. Do you see that?

A Yes, sir.

Q Now, the way | read the chart that is Exhibit No.
26, it says that the rate for 2011 is $27 and the rate for

2000 -- No, never mnd. | see the -- | see the difference.
Excuse ne.

A kay.

Q Strike that as they say. Turn several docunents

further to a letter fromyou to Brenda WIfong at W ndstream
dat ed August 9th of 2010.

A kay.

Q And about two-thirds of the way through that
paragraph of the letter, it states that you use the FCC
telecomfornula to arrive at the figures used in the contract
wth Wndstreamand that this is the nethodology that will be
used in the future. Do you see that?

A Yes.

Q Did West Kentucky use the FCC telecomfornula to
arrive at the figures for the Wndstream contract?

A Not that | can remenber or, if we |ooked at it, |

don't know that that's exactly what was used in the contract,
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used in the future, the FCC tel ecom net hodol ogy, that's not

right either, is it?

rate, negotiated rate.

Tel econmuni cati ons Cooperative dated January 15, 2010. Do

you see that?

Kent ucky Tel ephone Cooperative, right?

A. Yes, sir.
Q So, looking at this, does this refresh your
menory as to whether the $12.50 rate -- Well, let ne ask you

this. The letter of January 15th, 2010 states that the rate

for 2009 for themwould be $12.50. Do you see that?

you see that?

Page 56

Q Now, when it says that the nethodol ogy woul d be

A Currently, everyone is using the AT&T/Bell South

Q Not the FCC telecomfornmula rate, correct?
A That is correct.
Q Go over one page to -- to the letter fromyou to

Bonnstetter at West Kentucky and Tennessee

A. Yes, sir.

Q And that's the conpany we've been calling West

A Yes.

Q And that the rate for 2010 woul d be $13.507

A Yes.

Q And that the rate for 2011 woul d be $14.50, do
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Yes, sir.

And you state that these rates are nonnegoti abl e,

At the time that the letter was sent, yes.

But the rates actually charged to West Kentucky

Tel ephone Cooperative were $8 in 2010, $10 in 2011, $10.50 in

2012, and $11 in 2013, right?

A That is correct.

Q Does this letter refresh your nenory at all
regarding what the rate was prior to 2009?

A No, sir.

Q What was the rate that was charged for 2009 to
West Kentucky Tel econmuni cation -- Tel ephone Cooperative?

A | don't recall.

Q Less than $8?

A | don't recall.

Q What was the rate charged in 20087

A | don't recall.

Q Less than -- Was it |ess than $8?

A | don't recall without |ooking at the contract.

Q Wasn't the whol e purpose of this letter to

increase the rates that were to be paid by West Kentucky

Tel ephone Cooperative?

A

The whol e purpose of the letter? It wasn't just

on the rate because it says the proposed | anguage for a new
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three-year contract is negotiable. So, it was for the entire
contract, not just for a rate.
Q kay. Now, is the -- See the paragraph that

begi ns "havi ng di scussed attachnment rates with other

representative nmanagers at TVA'" -- TVA distributors, do you
see that?

A Uh- huh. Yes, sir.

Q kay. You say here that, at the |last neeting,

all but one of the TVA coops was charging the AT&T rates to
all conpanies attached to their poles, do you see that?

A Yes, sir.

Q And there's a reference to a discrepancy between
an electric coop and two tel ephone coops which were paying

bet ween $17 and $18 per attachnent, do you see that?

A. Yes, sir.
Q And those electric coop and tel ephone
cooperatives were paying less than -- than the AT&T rate for

t hose years, correct?

A If that's what | said, yes.

Q So, which TVA coop or coops were charging | ess
than the AT&T rate to these electric coop and tel ephone
cooperatives?

A | don't recall all of them | believe | do
recall -- | think Tri-County was one of them But other than

Tri-County, | don't recall the other.
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Q So, what was the basis for West Kentucky charging

West Kentucky Tel ephone Cooperative |ess than the AT&T rate?

A What -- Can you repeat that please or just the
begi nni ng?

Q What was the basis for West Kentucky charging
West Kentucky Tel ephone Cooperative | ess than the AT&T rate?

A There was a contract in place with the rural
tel ephone for many years before | was here and any contract
IS negotiated and has to be approved by a Board of Directors,
which is ny governing body. And at that point, it was tine
for us to renegotiate a contract, so we sat down with the
rural tel ephone and negotiated a new contract with them

Q So, the -- there was a prior contract with Wst
Kent ucky Tel ephone Cooperative, right?

A. | believe so, yes.

Q And that prior contract contained rates that
were, in any event, |ess than $12.50, correct?

Yes.

And you don't recall whether they were | ess than

$8?

A Not at the -- No, not by the end of the contract
terms. No. | don't recall

Q Ckay. And the -- In essence, what you' re saying

Is that West Kentucky negotiated a new agreenent with West

Kent ucky Tel ephone Cooperative that was approved by the Board
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that contained the rates that are shown on Exhibit No. 267

A. Is this Exhibit 26? Yes. Yes, the new contract
cont ai ned those rates, yes.

Q Ckay. Are there any docunents that you're aware
of that would constitute an order directive or communication

from TVA regardi ng pole attachnent rates?

A Any docunent concerning --
Q Yes.
A -- pole attachment rates? Oher than the letter

that you presented to ne earlier, no.

Q QO her than the letter fromCynthia --

A Cynt hi a.

Q -- Herron?

A Yes.

Q Does West Kentucky provide pole rel ated expenses
to the TVA?

A Pol e rel ated expenses?

Q Yes.

A Not specifically down to the pole, no.

Q Ckay. Al right. Let ne have marked, as Exhibit

No. 28, the annual reports that are submtted by West
Kent ucky to the TVA
(WHEREAS, EXHI BI T NO 28 WAS ENTERED)
MR. G LLESPIE: |If your copy has a tab ten on it,

you can delete that. It may not.
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MR DEPP: No, | don't think.
BY MR G LLESPI E:
Q So does this represent the annual financia

reports submtted by West Kentucky to TVA for the years 2010
t hrough 2013?

A The fiscal years, yes. Fiscal years 2010 through
2013.

Q kay. Do you recall whether there are any
references to pole attachnment revenues in -- listed in these

docunent s?
A Not broken down specifically, the pole
attachnent. But yes, the pole attachnent revenues are

i ncluded in the docunent.

Q Wll, the -- Let's look first at the 2010 report.
A kay.
Q So, the pole attachnent revenues are included

within the revenue for rent fromelectric property on page
three, line 62; is that right?

A That's correct.

Q And the revenue that is in that line is nore than
sinply pole attachnment revenue, correct?

A Correct.

Q In reviewing this docunent, the TVA doesn't know
specifically what the pole attachnment revenues of West

Kentucky are, correct?
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A Not fromthis docunent.
Q Ckay.
A However, they do know.
Q Well, how do they know what they are
specifically?
A Because there's -- it's in our audited financi al

statenents and there is a note to the audited statenents and
it breaks pole rental out when it is submtted to TVA

Q Did you provide the audited financial statenents
to me for 2010 through 2013?

A Wuld |?

Q Yeah.

MR. DEPP: No. W can take that up later. W
provi ded everything that's responsive to your requests and
you' ve either nmade a notion to conpel or waive those.

MR. G LLESPIE: No. W asked for all of the
docunents that related to issues |ike that and we were not
provi ded that.

MR. DEPP: That's the thing we need to argue
about and we're not providing that.

MR. G LLESPIE: Just so | understand, is the --
I's your position that we didn't ask for it or is your
position just that you're not going to provide it?

MR. DEPP: Qur position will be addressed when

the request is formally made in the proper form but our
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position is also that data request response is conplete and
accur at e.

MR. G LLESPIE: In other words, that we didn't
ask for that?

MR. DEPP: |If you'd |ike to characterize it,
you're free to do that in whatever notion you' d |ike to nake.
| have given you nmy answer.

MR. G LLESPIE: Ckay.

BY MR G LLESPI E:

Q Al right. Gkay. Just so | understand your
testinony -- So, your testinony is that the -- there is an
audited financial statement that is provided to TVA every
year, right?

A They get a copy of our audit, yes.

Q Ckay. And that in the audited financi al
statenment there is a line that breaks up all attachnent
revenue?

A. Yes. In that audit, it breaks out what's in the
rent fromelectric property part of the financial statenent.

Q Ckay. And has West Kentucky had any
communi cations with TVA about any of the anobunts received for
pol e attachnent revenues as stated in the breakdown of the
financial statenent?

A Not to ny know edge.

Q The expenses that West Kentucky pays for

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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attaching to other parties' poles, such as AT&T, where are
t hose expenses reflected in this -- in these financi al
reports?
MR. DEPP: |'mgoing to object that we continue

to be tal king about cost-related data that the Conm ssion has
said is irrelevant to this decision. And | understand your
position, that you're asking about data request responses,

but it is clearly bootstrapping to ask about the things in
the data request responses that are --

MR. G LLESPIE: This --

MR. DEPP: -- related to the topic the Conmm ssion
has said you're not allowed to ask about.

MR. G LLESPIE: This has to do with the extent to
which the TVA reviews this information and is aware of it.
It's directly rel evant.

BY MR G LLESPI E:

A. " mnot exactly sure where the nunbers, where --
where it's accounted for in here.

Q Are the expenses that West Kentucky pays to
attach to other parties' poles contained in any kind of a
breakout of the audited financial statenent?

MR. DEPP: Sane objection.

A I don't know.
Q Agai n | ooking at 2010, | ook at page 33.
A These aren't nunbered, do you want to hel p ne get

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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to it?
Q It's nunbered up on the top. Should be.
A Al right, 33. Ckay.
Q Al right. So, you | ook down about a third of

the way through. Do you see the reference to page three,

item 627
A Yes.
Q So this indicates that, in 2010, the coop advi sed

TVA that there was an increase in pole attachnent rates,
correct? Well, let ne take it a step back for you. Page
three, item62 is the |ine containing the revenue from

property rent, correct?

A Yes. That's what | was | ooking back to see.

Q And - -

A So --

Q -- page 33, you advised the TVA that there was an

I ncrease in that anount due to pole attachnent rates. Do you

see that?

A Yes.

Q There wasn't any indication to TVA as to what the
rate had been or what the rate -- new rate was, correct?

A Correct.

Q So, | ooking at 2011 -- excuse ne, the report for

2012 and | ook at page 33.
A Wul d that be the period ending June 30 of '11 or

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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are you | ooking actually at '12?
Q The year ended June 30, 2012.
A kay. Ckay.
Q And if you |l ook down to the reference to page

three, item 62, do you see that you advised TVA that there
was an i ncrease there because of recovery of sone nonies from
Medi aconf? Do you see that?

A Yes, sir.

Q And there hadn't been any prior notification to

TVA that Medi acom was not paying its contractual anounts,

correct?
A. That is correct.
Q So, when was the last tinme that, if ever, that

West Kentucky communi cated with the TVA about the pole
attachment matter?
A When was the last tine that we had any di scussion

with them about the pole attachnment nmatter?

Q Yes. Any communi cation other than --

A Not - -

Q -- the references that | just referred to in
the --

A Not to ny know edge, other than the letters that
we' ve been | ooking at fromTVA or the -- G ndy Herron's
letter.

Q Ckay.

Video Court Reporting Services, Inc. 502.561.9988 depo@vcrslou.com
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Page 67

Ckay. | have no further questions. Thank you.

MR. DEPP: No questions.

( DEPCSI TI ON ENDED AT 11:59 A.M CST)
(W TNESS EXCUSED.)
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DAVI D E. SMART
ERRATA PAGE
(may or nmay not be requested)

PAGE LI NE REASON

| HAVE READ THE FOREGO NG PAGES, AND THE STATEMENTS
CONTAI NED THEREI N ( SUBJECT TO CORRECTI ONS, ADDI TI ONS, AND
DELETI ONS CONTAI NED | N THE ADDENDUM ANNEXED HERETO, | F ANY),
AND THEY ARE TRUE AND CORRECT TO THE BEST OF My KNOW.EDGE.

DAVI D E. SMVART
SWORN TO AND SUBSCRI BED BEFORE ME THI S DAY OF

(Mont h) (Year) '

NOTARY PUBLI C, STATE OF

(State)
MY COWM SSI ON EXPI RES:

RETURN W THI N 30 DAYS TGO

Vi deo Court Reporting Services, Inc.
734 \WWest Main Street, Suite 100

Loui sville, Kentucky 40202

502. 561. 9988 Voi ce 502. 561. 9080 Fax
E-mail: depo@crslou.com
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STATE OF KENTUCKY )

) SS

COUNTY OF JEFFERSON )

|, CANDACE MAUNEY REID, Certified Court Reporter
and Notary Public in and for the Commonweal th of Kentucky,
State at Large, hereby certify that the foregoing
deposition was taken at the tinme and place stated in the
caption; that the appearances are as set forth in the
caption; that prior to giving the testinony the w tness was
first duly sworn by ne; that said testinony was reported by
mechani cal neans by nme, and thereafter transcribed under ny
personal direction and supervision; and that said
typewitten transcript is a true, accurate, and conplete
transcript to the best of ny ability and understandi ng; and
that there was a request that the witness read and sign the
deposi tion.

| further certify that I amnot related by bl ood or
marriage to any of the parties hereto and that | have no
interest in the outcone of the captioned natter.

My Conm ssion as a Notary Public expires March 12,
2016.

G ven under ny hand this

2015, at Louisville, Jefferson County, Kentucky.

CANDACE MAUNEY REI D, CERTI FI ED COURT REPORTER
NOTARY PUBLI C, STATE- AT- LARGE, KY
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Legal Counsel.

DINSMORE & SHOHL u»
I I 'Ore 101 South Fifth Street » Suite 2500 » Louisville, KY 40202
2 www.dinsmore.com

Constance Arnold
(502) 540-2338 {direct) » (502) 585-2207 (fax)
constance.arnold@dinsmore.com

April 20, 2015

Via Federal Express

Video Court Reporting Services, Inc.
734 West Main Street, Suite 100
Louisville, KY 40202

RE: Public Service Commission Case No. 2012-00544
Depositions of Eston W. Glover, Ir.; Warren Ramsey; David E. Smart; Paul Thompson; and
Debra Weatherford

To Whom It May Concern:

Enclosed are the original Errata Pages for the depositions of Eston W. Glover, Jr., Warren
Ramsey, David E. Smart and Debra Weatherford. Enclosed also is a copy of the Errata Page for the

deposition of Paul Thompson. We will forward the original of Mr. Thompson'’s Errata Page when we
receive it.

In the meantime, if you have any questions, please let me know.

Sincerely,

Constance Arnold

Enclosures
9586902v1
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DAVID E. SMART

ERRATA PAGE
(may or may not be requested)

PAGE LINE REASON . . -
Should e “iest no \/ea*\?»rr\
Sheuld be Aﬁ(‘\\ oSk vw‘k‘ An{‘\\ lﬁ‘
Should bé ’Flex\}mq - ﬂcs‘\— F:'auﬂ‘ =
T was ”mam)pc-‘ ngt “a managec = Yheor was anl\f one,

IEE
T esk

I HAVE READ THE FOREGOING PAGES, AND THE STATEMENTS
CONTAINED THEREIN (SUBJECT TO CORRECTIONS, ADDITIONS, AND
DELETIONS CONTAINED IN THE ADDENDUM ANNEXED HERETO, IF ANY),
AND THEY ARE TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE.

DAVID E. SMART

SWORN TO AND SUBSCRIBED BEFORE ME THIS Zégﬁ%'DAY OF

2o/ 2015 . e
A i ¥ =

(Modth) (Year) LLHESIE TF ]

/ZZZQ%;f \2& f%gg?Q¢Zié2£ékyi//

NOTARY Ptﬁmc STATE OF
_ tate)
MY COMMISSION EXPIRES: §7//7-9p)

RETURN WITHIN 30 DAYS TO:

Video Court Reporting Services, Inc.

734 West Main Street, Suite 100
Louisville, Kentucky 40202

502.561.9988 Voice 202 .561..8080 PFaXx: o
E-mail: depo@vcrslou.com 27

Video Court Reporting Services, Inc. 5‘02.'5.,6__1 9988 depo@verslou.com
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